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Current Topics. 

HE Supreme Court of Michigan recently 
decided, in effect, that there is no law 

in that State against bad taste. Briefly 
stated, the facts of the case appear to be that 
shortly after the death of a man once promi- 
nent in Michigan politics, his portrait was 
adopted by a tobacco company as the trade- 
mark for a certain brand of cigars. His 
widow objected to such use of her late hus- 
band’s portrait and applied for an injunction 
to prevent it. The application ‘as contested 
and the case finally reached the Supreme 
Court, which ruled that the law “ does not 
prevent offenses against good taste, nor does 
it discriminate between persons who are sen- 
sitive and those who are not.” The court 
said: “All men are not possessed of the 
same delicacy of feeling or the same consid- 
eration for the feelings of others. These 
things depend greatly upon the disposition 
and education. Some men are sensitive, 
some brutal. The former will suffer keenly 
from an act or word that will not affect the 
latter. Manifestly the law cannot make a 
right of action depend upon the intent of the 
alleged wrongdoer or upon the sensitiveness 
of another.” From this it would seem to 
follow that, in the opinion of the Supreme 
Court of Michigan, unless the act or publica- 
tion complained of is distinctly libelous, the 
plaintiff, no matter how deeply he or she mav 





he wounded in heart and spirit. has no | 
remedy at law. We regret to find ourselves | Fourth State Court of Civil Appeals, Texas. 


Vor. 60 — No. 19. 


out of accord with so distinguished a body 
as the Supreme Court of Michigan. The 
law ought to be able to protect the memory 
of the dead from desecration. Under this 
decision, it would seem easily possible for any 
enterprising tradesman to use the counter- 
feit presentment of even a deceased president 
of the United States to advertise a pile 
remedy, a horse liniment or a brand of 
“Embalmed beef.” The arm of the law 
ought to be long enough and strong enough 
to prevent the commission of acts so calcu- 
lated to grieve the next of kin of the de- 
parted, even though they cannot harm the 
latter. 


The growing tendency of the courts to 
grant new trials because of improper remarks 
bv counsel in conducting cases, on the whole 
is not to be regretted. In Kentucky, not 
long ago, a conviction for horse-stealing was 
set aside because the prosecuting attornev 
indulged in remarks to the jury which the 
court regarded as wholly improper. An 
affidavit for the postponement of the trial 
having been presented in behalf of the de- 
fendant, and the application denied by the 
court, the prosecuting attorney, in referring 
to the occurrence, remarked that “ whenever 
a defendant is brought to trial for horse- 
stealing he alwavs has an affidavit as to what 
two or three mythical witnesses will state 
whom nobody knows.” Although, later on, 
the speaker withdrew the objectionable re- 
mark, adding that the persons named in the 
defendant’s affidavit were real persons, the 
Court of Appeals of Kentucky held that this 
correction did not suffice to cure the injurv 
done to the prisoner by the previous remark: 
therefore, a new trial was eranted. Such 
decisions as this undoubtedly will have a 
tendencv to check the loose and exageverated 
statements which are too frequently indulged 
in bv counsel in the course of trial. 


Another anti-trust decision. almost as 
sweeping as that recently rendered by the 
Supreme Court of Tllinois, has just heen 


handed down by Judge W. S. Elv, of the 
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In an opinion affirming the judgment of the 
lower court which forfeited the charter of the 
San Antonio Gas Company because that 
company became a member of a local com- 
bination to control the private and public 
lighting of San Antonio, Judge Ely said: 


If the combination was made and its object was 
in restraint of trade and to create a monopoly, the 
statute denounces it, no matter if the immediate 
result of the combination may be the temporary 
reduction of prices. To fix by combination a rate 
lower than the one which prevailed carries with it 
the power and ability to establish higher ones, and 
the object of the statute is to free business and 
commerce from being controlled by combinations. 
It does not matter that the immediate result of the 
combination is a reduction in the price of com- 
modities, a dangerous arbitrary power has been 
placed in its hands, by which the business of the 
country may be absolutely dominated and prices 
arbitrarily controlled regardless of the laws of 
trade or the rules of supply and demand. The 
State is unwilling to intrust to any combination, 
even though of her creation, the tyrannical and 
oppressive power that is inseparably connected 
with the power to raise or lower prices of com- 
modities and control the trade of the country. 





A decision of considerable importance, re- 
lating to the right of an individual stock- 
holder residing in New York to examine the 
books of a concern incorporated under the 
laws of another State, has been handed down 
by the Appellate Division of the New York 
Supreme Court, First Department, on an ap- 
peal by Hannibal W. Rappleye from an order 
of the special term denying his application 
for a mandamus to compel an inspection by 
him of the books and records of the respond- 
ent, the Farmers’ Feed Company. In his 
decision, in which all the other justices of the 
court concur, Mr. Justice Barrett says: “ The 
appellant’s application was denied upon its 
merits. The learned justice at special term, 
upon a careful review of the papers presented 
to him, held that a proper case for the exer- 
cise of the court’s discretion had not been 
made out. We are not disposed to differ 
with him in this conclusion, but we think 
that, apart from its merits, the application 
should have been denied for lack of jurisdic- 
tion. The respondent is a foreign corpora- 
tion organized under the laws of New Jersey, 
and the appellant is one of its stockholders. 





It will be observed that the application for 
an inspection is not made in an action either 
at law or in equity. It has, in fact, no rela- 
tion to any cause of action which the appel- 
lant individually may have against the 
foreign corporation. The applicant simply 
asserts what he deems to be his right as a 
member of the corporation; and he secks to 
enforce that right by a writ of mandamus. 
Jurisdiction has not been conferred upon 
courts of this State to grant such a writ in 
enforcement of such a right. The applicant 
here is not without redress. He may apply 
to the courts of New Jersey. It has been 
there held that where a corporation of that 
State does business and keeps its books out- 
side of the State, it will be compelled to bring 
the books for inspection of members.” 


Justice in England has not usually been 
considered particularly cheap, and in view 
of recent disclosures made by the London 
law journals, it can hardlv be regarded as 
speedy. The London Law Journal mentions 
the case- of a girl of sixteen, who pleaded 
guilty at Maidstone to setting fire to a stack 
of straw, and who had been awaiting her trial 
for half a year. Mr. Justice Mathew, who 
tried the case, took occasion to comment 
severely upon the reluctance of certain mag- 
istrates to accept bail. He merely bound 
the prisoner over to come up for judgment 
if called upon — and that after having been 
in jail for six months. At Lewes, not long 
ago, Mr. Justice Mathew expressed his belief 
that the complaints made as to the long de- 
tention of prisoners before trial were much 
exaggerated ; he now, doubtless, has changed 
his opinion. 


The United States District Court for Ar- 
kansas recently rendered an interesting and 
important decision relating to the right of a 
State to prohibit the citizens of another State 
from entering it in search of work. A strike 
having broken out among the coal miners of 
Arkansas, the operators of that State found 
that they could hire men in other States, 
particularly negroes in the South, to work 
for wages which the old emploves had re- 
fused to accept. The strikers attempted to 
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keep these rivals out of the State, alleging 
that the coal companies proposed to import 
armed men of a low and lawless character. 
The judge of a State court granted an in- 
junction restraining the companies from 
bringing in such men. Judge Rogers, of the 
Federal Court, being applied to, dissolved 
the injunction, and in doing so laid down the 
broad principle that under the Constitution 
of the United States no State has the right 
to prohibit the citizens of another State from 
entering it in search of work. The court 
pointed out that the fourteenth amendment 
guarantees equal protection to all, and held 
that under that amendment persons have a 
perfect right to go from one State into an- 
other in pursuit of employment, and that it 
is not within the power of a State to stop 
them so long as they do not belong to cer- 
tain interdicted classes, like convicts, idiots, 
lepers, and persons afflicted with contagious 
diseases. The men against whom the State 
court granted an injunction not belonging to 
any of these classes, the action of the State 
court was null and void. 


——- — 


MUTUAL LIFE INSURANCE COMPANIES. 
Ricuts oF Poticy HoLpers i  SuRPLUs. 


New York Court or APPEALS. 
Decided October 3, 1899. 


Emit GreerF, Respondent, v. Tre EgQuitTasle 
Lire ASSURANCE SOCIETY OF THE UNITED 
States, Appellant. 


A demurrer, upon the ground that the complaint 
does not state facts sufficient to constitute a 
cause of action, admits all the facts alleged 
and such inferences as can fairly be drawn 
from them. It does not, however, admit the 
conclusions averred, nor any construction put 
upon the contract by the pleader, nor the cor- 
rectness of any inference drawn by the pleader 
from the facts alleged. 


pany, which provides that the holder shall be 


entitled to participate in the distribution of the | 


surplus of the company according to such 
principles and methods as may from time to 
time be adopted by it for such distribution, 
which principles and methods are accepted and 
ratified by the holder, does not entitle the 
holder to a distributive share of the whole 
surplus of the company. 





Nor does the charter of such a company, which 
provides that a balance of the affairs of the 
company shall be struck at certain periods, 
and, after deducting a sufficient amount to 
cover all outstanding risks and other obliga- 
tions, that an equitable share of the surplus 
shall be credited to each policy holder, require 
that the company shall thus distribute imme- 
diately its entire surplus. But the company 
may, to such an extent as wise and prudent 
management requires, increase its reserve fund 
by adding to it a part of its surplus, for the 
security of its policy holders and to meet con- 
tingent liabilities. 

Until the amount of surplus to be distributed to 
policy holders has been ascertained and declared 
by the company a policy holder has no such 
claim to any part thereof as will entitle him 
to maintain an action against the company for 
its recovery, and when the officers of the com- 
pany have exercised their discretion in this 
respect the courts will not interfere therewith 
in the absence of any allegation of bad faith 
willful neglect or abuse of such discretion. 


Appeal from an order of the Appellate Division 
of the Supreme Court in the Second Department. 
reversing an interlocutory judgment entered upon 
a decision of the trial court, which sustained a de- 
murrer to the complaint, and from an interlocutory 
judgment entered upon the decision of the former 
court overruling the defendant’s demurrer. 


William B. Hornblower and Charles B. Alex- 
ander for appellant; Dickinson W. Richards for 
respondent. 


Martin, J. — The question of the sufficiency of 
the plaintiff's complaint has been certified to this 
court by the Appellate Division, and presents the 
enly question to be determined upon this appeal. 
The importance of this case requires a careful and 
studious consideration of that question and of the 
principles involved in its determination. Its im- 
pertance arises not so much from the amount at 
issue in this particular case, although it is large, as 
from the principles to be established by its de- 
cision. The determination (of the question in- 
volved) will not only affect existing contracts 
amounting to many million dollars, but may dis- 
turb the methods and basis upon which vast busi- 
ness transactions have hitherto been conducted, 


| and create confusion and disorder in a system 
A policy of life insurance issued by a mutual com- | 


under which an important branch of business has 
been transacted for at least a half century. 
The defendant was organized in 1859 under an 


| act of the legislature providing for the incorpora- 


tion of life insurance companies, passed June 21 
1853, with a capital stock of $100,000, upon which 
under its charter, its holders might receive not to 
exceed seven per cent. per annum, and the earn- 
ings and receipts of the company, over the divi- 


| dends, losses and expenses, were to be accumulated 


age OT 
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by it. Its corporate powers were vested in a board 
of directors, who were authorized to select from 
among their number a president and vice-presi- 
dent, and to appoint a secretary and such other 
officers as they might deem requisite. They were 
given power to enact by-laws, rules and regula- 
tions for the government of the officers and agents 
of the company, and for the management of its 
affairs, to determine the rates of premiums, the 
amount to be insured upon any one life and the 
terms of such insurance. The charter also pro- 
vided that the insurance business of the company 
should be conducted on the mutual plan, and that 
all premiums should be payable in cash. In case a 
policy holder should omit to pay any premium due 
from him, or should violate any other condition 
of the policy, the board of directors might forfeit 
his policy and apply all previous payments to the 
benefit of the company. It also provided: “ The 
officers of the company, within sixty days from 
the expiration of the first five years, from Decem- 
ber 31, 1859, and within the first sixty~days of 
every subsequent period of five years, shall cause 
a balance to be struck of the affairs of the ccom- 
pany, which shall exhibit its assets and liabilities, 
both present and contingent, and also the net sur- 
plus, after deducting a sufficient amount to cover 
all outstanding risks and other obligations. Each 
policy holder shall be credited with an equitable 
share of the said surplus. Such equitable share 
after being ascertained, shall be applied to the 
purchase of an additional amount of insurance 
(payable at death or with the policy itself), ex- 
pressing the reversionary value of such equitable 
share, at such interest as the directors may desig- 
nate, or, if any policy holder so direct, such equi- 
table share of surplus shall be applied to the 
purchase of an annuity, at such rate of interest as 
the directors shall designate, to be applied in the 
reduction of his or her future premiums. In case 
of death, the amount standing to the credit of the 
party insured, at the last preceding striking of 
balance as aforesaid, shall be paid over to the per- 
son entitled to receive the same; and the propor- 
tion of surplus equitably belonging to him or her 
at the next subsequent striking of balance. shal’ 
also be paid, when the same shal! have been ascer- 
tained and declared.” 

In 1868, by chapter 118 of the laws of that year. 
a statute was enacted which provided that any 
domestic insurance corporation, which, by its 
charter or articles of association, is restricted to 
the making a dividend only once in two or more 
years, may hereafter, notwithstanding anything to 
the contrary in such charter or articles, make and 
pay over dividends annually, or at longer inter- 
vals, in the manner and proportions, and among 
the parties. provided for in such charter or articles 

Chapter too of the Laws of 1872 provided that 
“tt shall be lawful! for any life insurance company 
crganized under the laws of this State to ascertain 





at any given time, and from time to time, the pro- 
portion of surplus accruing to each policy from the 
date of the last to the date of the next succeeding 
premium payment, and to distribute the propor- 
tion found to be equitable, either in cash, in reduc- 
tion of premium or in reversionary insurance, 
payable with the policy, and upon the same con- 
ditions as therein expressed, at the next succeed- 
ing date of such payment; anything in the charter 
of any such company to the contrary notwith 
standing.” 

On the tst day of July, 1882, the plaintiff en 
tered into a written contract of insurance with the 
defendant, whereby it, in consideration of the 
statements contained in the plaintiff’s application 
and the payment of the premium mentioned 


‘therein, promised to pay to the plaintiff or his 


representatives on May 2, 1897, 0: upon his death 
if it occurred before then, the sum of $20,000 
Among the provisions and requirements indorsed 
upon and made a part of the policy, and relying 
upon which it was issued and received, was the 
following: “This policy, during its continuance 
shall be entitled to participate in the distribution 
of the surplus of this society, by way of increase 
te the amount insured, according to such prin- 
ciples and methods as may frcm time to time be 
adopted by this society for such distribution; 
which principles and methods are hereby ratified 
and accepted by and for every person who shall 
have or claim any interest under this contract; 
but the society may at any time before a forfeiture, 
upon request of the person holding the absolute 
legal title to this policy, substitute a cash payment. 
to be fixed by said society in lieu of the said in- 
crease to the amount insured, to be used in reduc- 
tion of subsequent premiums.” 


All the conditions of the policy were kept and 
performed by the plaintiff on his part. The de- 
fendant annually, within sixty days from the 31st 
cay of December in each year, from 1882 to 1895. 
both inclusive, caused a balance to be struck 0 
the affairs of the society, exhibiting its assets and 
liabilities, both present and contingent, and also 
the net surplus after deducting a sufficient amount 
to cover all outstanding risks and other obliga- 
tions. Such net surplus, ascertained and declared 
by the defendant in each of the several years, was. 
for the year 1882, $8,078,495, and in each subse- 
quent year a larger amount, until 1806, when the 
amount was $43,277.179. During the years men- 
tioned the defendant distributed to the plaintiff in 
reversionary insurance, payable with the policy 
and on the conditions therein expressed, as the 
plaintiffs proportion of surplus sccruing from the 
date of the last to the date of the next succeeding 
payment, amounts varying from $242 to $328, mak- 
ing a total of $3,932. 

The several divisions of surplus distributed to 
the plaintiff were from sums received in excess of 
the several amounts mentioned as the balance of 
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the surplus for each year, so that each distribution 
oi surplus has been trom profits accruing during 
the year without diminishing the surplus on hanu 
at the end of the preceding year, and the plaintitf 
has received no portion oi the net surplus of 
$43,277,179, ascertained and declared by the de- 
iendant as the amount on hand December 31, 1896. 

According to the principles and methods 
adopted by the defendant for distribution of sur- 
plus there was distributed to the plaintiff in the 
year 1895 $328, as his proportion of a distribution 
of surplus, amounting to $2,002,954.23, and the pro- 
pertion due the plaintitf of the $43,277,179, net 
surplus ascertained on December 31, 1896, accord- 
ing to the same principles and methods, which 
were the principles and methods in force during 
the life of the plaintiff’s policy, is $7,087.38, in 
addition to the amount of surplus actually awarded 
of $3,932, making a total of $11,019.38 of surplus, 
and $20,000 of principal. 

On June 23, 1897, the defendant paid to the 
plaintiff the sum of $23,932 and certain interest 
thereon, and an agreement was then and there 
made between them that such payment should not 
prejudice the right of the plaintift to claim that he 
is entitled, ‘under his policy, to a further and 
greater sum by way of surplus or profits, and there 
still remains due from the defendant to the piain- 
tiff, under and by virtue of said policy, the afore- 
said sum of $7,087.38 and interest thereon from the 
2d day of May, 1897, no part of which has been 
paid, although payment thereo{ was duly demanded 
prior to the commencement of this action. 

The foregoing are all the material averments of 
the complaint, and include the provisions of the 
policy, the charter and the various statutes so far 
as they apply to the policy in suit or are referred 
to in the complaint. 


This examination discloses that after alleging 
the incorporation of the defendant, the provisions 
of its charter, the statutes relating to the subject, 
the issuing of the policy, its provisions, the plain- 
tiffs performance of all its conditions, and after 
eliminating the conclusions and inferences of the 
pleader, there remain in the complaint the allega- 
tions as to the surplus for each year from 1882 to 
1896, the amount which was distributed to the 
plaintiff during those years from profits other than 
were included in such surplus, the distribution to 
the plaintiff in 1895 of $328 as his proportion of a 
surplus of $2,002,954.23, and that his proportion of 
the $43,277,179 surplus in 1896 would be $7,087.38 
if it was distributed in the same manner. 

The defendant demurred to this complaint upon 
the ground that it did not state facts sufficient to 
constitute a cause of action. Ry interposing this 
demurrer it admitted all the facts alleged and such 
inferences as could be fairly drawn from them 
(Moss v. Cohen, 158 N. Y. 240; Coatsworth v. 
Lehigh Valley R. R., 156 N. Y. 451; Sanders v. 





Soutter, 126 N. Y. 193; Marie v. Garrison, 83 N. Y. 
14; Flynn v. B’klyn City R. R., 158 N. Y. 493, 
503; Sage v. Culver, 147 N. Y. 241, 245; Kley v. 
Healy, 127 N. Y. 555). But it admitted none of the 
conclusions averred, nor any construction put upon 
the contract by the pleader. Nor did it admit the 
correctness of any inference drawn by the pleader 
from the facts alleged. The contract having been 
set forth, the rights of the parties must be deter- 
mined by the terms of that instrument, so iar as 
they are dependent upon it (Buffalo Catholic In- 
stitute v. Bitter, 87 N. Y. 250; Bogardus v. N. Y. 
Life Ins. Co., 101 N. Y. 328). 

At the threshold of this examination it is proper 
to observe that, under the provisions of section 56 
of the Insurance Law (Laws 1892, chap. 690), the 
plaintiff cannot maintain an action or proceeding 
for an accounting, or enjoining, restraining or 
interfering with the prosecution of the business of 
the defendant, or for the appointment of a re- 
ceiver, except upon the application or approval of 
the attorney-general. That statute declares: “ No 
order, judgment or decree providing for an ac- 
counting, or enjoining, restraining or interfering 
with the prosecution of the business of any domes- 
tic insurance corporation or appointing a tem- 
porary or permanent receiver thereof, shall be 
made or granted otherwise than upon the applica- 
tion of the attorney-general, on his own motion or 
alter his approval of a request in writing therefor, 
of the superintendent of insurance, except in an 
action by a judgment creditor or in proceedings 
supplementary to execution.” This act was doubt- 
less passed to firmly establish and effectuate the 
decision of this court in Uhlman v. N. Y. Life Ins. 
Co. (109 N. Y. 421). In Swan v. Mutual Reserve 
Fund Life Ass’n (155 N. Y. 9) we held that the 
action was for an accounting; that it would result 
in an interference with the prosecution of the busi- 
ness of the corporation, and was within the pro- 
hibition of the foregoing statute. It was also held 
that a policy holder had no legal capacity to main- 
tain such an action since the aduption of that stat- 
ute; that it must be brought, if at all, by the 
attorney-general, and that the statute did not vio- 
late any constitutional rights of a policy holder or 
member. Therefore, if this action is to be re- 
garded as an action for an accounting or as inter- 
fering with the prosecution cf the defendant's 
business, it is prohibited by statute, as there is no 
allegation, claim or pretense of any application or 
approval by the attorney-general. 

In considering whether the complaint states 
facts sufficient to constitute a cause of action, the 
point to be determined is whether the facus stated 
are sufficient to entitle the plaintiff to recover in 
an action at law upon the policy as an instrument 
for the payment of money, or to recover against 
the defendant for a breach of its contract. This 
renders necessary a somewhat critical examination 
of the provisions of the policy relating to the 
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defendant’s surplus and the manner of its di: 
tribution. 

The contract provides that the plaintiff's policy, 
during its continuance, shall be entitled to par- 
ticipate in the distribution of the surplus of the 
society according to such principles and methods 
as may from time to time be adopted by it for such 
distribution, and these principles and methods 
were expressly accepted and ratified by the plain- 
tifi for himself or any other person having an 
interest in the policy. Thus, by the terms of the 
plaintiff's contract, he expressly ratified and ac- 
cepted the principles and methods which were 
from time to time adopted by the defendant for 
the distribution of such surplus. 

The plaintiff's claim, that the whole surplus 
should be distributed, cannot be sustained if it is 
in conflict with the provisions of the contract be- 
tween the parties, without making a new contract 
for them, which the court will not do. Therefore, 
this question depends for its solution upon a 
proper interpretation of the provisions of the pol- 
icy. The parties agreed that the plaintiff should 
participate in the distribution of the surplus ac- 
cording to the methods and principles adopted by 
the company. It is to be observed that the agree- 
ment was that the plaintiff should participate, not 
in the whole surplus, but in the distribution of the 
surplus, or, in other words, in the surplus which, 
according to the defendant's methods and prin- 
ciples, was to be distributed. We find nothing in 
the record to sustain the suggestion of the learned 
Appellate Division to the effect that the minds of 
the parties did not meet as to that provision in the 
contract. It was clearly a part of it, which was 
presumptively understood and deliberately entere:' 
into by them. Surely there is nothing in the com- 
plaint to indicate that any of the provisions of the 
policy was not fully understood by the plaintiff 
and intended to be an effective part of it. 

The principles and methods by which the de- 
fendant distributed its surplus are set forth in the 
complaint. It discloses that the defendant has 
never divided among its policy holders its entire 
surplus, but has uniformly since 1882 retained a 
portion thereof in its own hands. The purpose for 
which it was retained does not appear. It may 
have been to insure the defendant’s continued 
solvency and thereby to more fully protect the 
holders of its policies, or because the fund so re- 
tained was dedicated to other classes of insurance, 
or to its annuity fund. Presumptively, it was for 
seme proper and lawful purpose. 

It is manifest that, by the terms of the plaintiff’s 
policy, the only right he acquired was to share in 
an equitable distribution of the accumulated sur- 
pius. Until a distribution was made by the officers 
or managers of the defendant, the plaintiff had no 
such title to any part of the surplus as would 
enable him td maintain an action at law for its 
recovery. We think the principles which control 





the disposition of the surplus earnings of a stoc, 
corporation are applicable here. In those cases ij 
lias often been held that until dividends have been 
declared a stockholder has no right of action at 
law to recover any part of the iund applicable io 
that purpose, and that when directors have exer- 
cised their discretion in regard thereto the couris 
will not interiere unless there is bad faith, or wii- 
ful neglect, or abuse of such discretion (Cook on 
Stock and Stockholders, sec. 542, note 5, secs. 
272, 542, 545; Williams v. W. U. T. Co., 93 N. Y. 
162; McNab v. McNab & Harlin Mig. Co., 62 
Hun, 18; Park v. Grant Locomotive Works, 40 
N. J. Eq. 114; Boardman v. Lake Shore & Mich. 
S. R’y, 84 N. Y. 157; Thomas v. N. Y. & G. L. 
R’y, 139 N.. Y. 163; Day v. O. & L. C. R. R., 107 
N. Y. 129; Fuller v. Met. Life Ins. Co., 70 Conn. 
647). Those principles were recognized by Good- 
rich, P. J., in his opinion in this case. He says: 
“In general, only the directors of any corporation 
have the power to decide what amount or share 
of its earnings is to be applied in dividends, and 
I can see no different principle which limits the 
authority of the directors of this society to decide 
what part of the net surplus is to be distributed 
to the policy holders at any particular period.” As 
there is in the complaint in this case no allegation 
of bad faith, willful neglect or abuse of discretion 
by the defendant or its officers, it seems clear that 
under the principle of these authorities this action 
cannot be maintained. 

The learned Appellate Division, while it ad- 
mitted that the defendant had a large discretion in 
determining the amount of its surplus, and that it 
might increase its reserve fund for the security oi 
its policy holders and to cover any contingent 
liabilities that might arise, taking such steps and 
adopting such principles and methods as were 
demanded by a wise and prudent management to 
insure the prompt payment of losses and to suc- 
cessfully carry on and extend its business, still 
held ‘that as the fund remaining in the defendant's 
hands had been denominated by it as surplus, in- 
stead of a reserve fund, all the usual powers and 
authority of its directors and managers to deter- 
mine how and when it should be distributed, and 
all their discretion as to the manner of its disposi- 
tion, were spent, and, hence, they were required, as 
matter of law, to distribute the entire amount 
among its policy holders. We are not disposed to 
agree with that conclusion. We think this case 
should not be decided upon any such narrow or 
technical ground. It should be determined upon 
a fair interpretation of the intent and purpose o! 
the provisions of the policy, and not by giving to 
a single word an undue, unusual or exaggerated 
efiect. In a sense, all the funds in the possession 


of a mutual insurance company, over and above its 
immediate and present liabilities, may be regarded 
as surplus, yet it is not for that reason understood 
as belonging to, or to be immediately distributed 
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among, the policy holders, either by them or by 
the company. li the same exaggerated meaning 
were to be given to the word “ tiabilities’’ when 
applied to demands against the company, as was 
given to the word “ surplus,” it wouid inciude the 
iull face amount of ail its outstanding risks o 

policies, and no surplus would ever exist. The 
word “ surplus,”’ like the word “ liabiities, hus 
acquired a special meaning in this branch 090i the 
insurance business. Under the provisions oi this 
pcelicy it is plain that the surplus and the distribu- 
table surplus are regarded as two distinct anda 
separate funds. The liabilities of a life insurance 
company are calculated upon rules based upon 
experience, which are dependent upon various 
contingencies. As applied in that class oi insur- 
alice, the liabilities of a company do not represent 
the full amount of outstanding policies. So the 
word “surplus” is used to designate the amcunt 
ot funds in the hands of the company after deduct- 
ing its liabilities as ascertained by certain ru.e. 
aaopted by the insurance department for determin- 
ing the value of each risk. Obviously, the word 
“ surplus ’ was not used in the defendant’s charter 
or policy to designate the amount of money in tik 
company’s hands which was to be distributed 
among its policy holders, but to represent the 
amount which should remain aiter certain calcu- 
lated liabilities were deducted. When that amoun; 
was ascertained it became the duty of the officers 
of the defendant to determine the portion of such 
surplus which should be distributed and the 
portion which should be retained for the benefit 
and security of the company and its members. \ 

find nothing in the policy which requires the de- 
fendant to distribute its entire surplus among its 
policy holders. It is only required to credit to 
each policy an equitable share of the surplus, aiter 
deducting an amount sufficient to cover all out- 
standing risks and obligations. Under that pro- 
vision the defendant had the right to retain out o: 
its surplus an amount sufficient to insure the se- 
curity of its policy holders, in the future, as well as 
at present, and to cover any contingencies that 
might arise or be fairly anticipated. Obviously, it 
could not have been the intent of this provision 
to require the defendant to distribute its entire 
surplus, so that any depreciation in its investments 
or increase of its liabilities by some unusual con- 
dition, or any change of the rate of interest in 
calculating its reserve, would, of necessity, render 
it insolvent. The policy holder is to be credited 
only with an equitable share of such surplus, which 
must, we think, be regarded such a share as might 
with due regard to the safety of all its policy hold- 
ers, the security of its business, and in the exercise 
of a proper discretion, be thus credited. The adop- 
tion of principles or methods for the distribution 
of its surplus by which it was all distributed each 
year would not only place in jeopardy the security 
of every existing policy, but its tendency would 








be to prevent any increase of its business by ob- 
taining new policies, and thus diminish its future 
receipts. lt was essential to the prosperity of the 
ceiendant, and, consequently, to the security of its 
policy holders, that its busimess in the future 
shouid be increased, or at least maintained, as 
upon its maintenance its continued solvency and 
ability to pay iuture losses principally depended. 
No prudent person would be inclined to take a 
policy in a company which had so improvidently 
conducted its atfairs that it oniy retained a funu 
barely sutticient to pay its present liabilities, and, 
therefore, was in a condition where any change 
by the reduction of interest upun, or depreciation 
in, the value of its securities, or any increase oi 
mortality, would render it insolvent and subject to 
be placed in the hands of a receiver. The evident 
purpose of the provisions of the defendant's char- 
ter and policy relating to this subject was to vest 
in the directors oi the corporation a discretion to 
determine the proportion of its surplus which 
should be divided each year. Assuming, then, 
that a discretion as to the amount oi the surplus 
which should be distributed rested in the officers 
oi the defendant, it cannot be said that the plain- 
tiff is entitled, as matter of law, to recover the 
amount claimed in his complaint. 


While the complaint alleges that the defendant 
declared its surplus to be more than $43,000,000, 
there is no allegation as to the amount of its out- 
standing policies or the proportion which the sur- 
plus bears to the amount of its existing insurance; 
nor does it show that the surplus is in any way 
disproportionate or unnecessary to the proper se- 
curity of the amount of such outstanding insur- 
ance. If, as was stated upon the argument, the 
amount is $1,000,000,000, the surplus would be only 
about 4 3-10 per cent. of the amount of its contin- 
gent liabilities. Therefore there is nothing in the 
complaint to show that the surplus is more than 
should be retained by a prudent management for 
the security and benefit of its policy holders. 

It is said that the charter provides for a distri- 
bution of the entire surplus when ascertained. We 
find no such provision in it. What it does provide 
is that when ascertained each policy holder shall 
be credited with an equitable share of the surplus, 
to be determined and applied in the manner stateu, 
and that the earnings and receipts over and above 
the dividends, losses and expenses shall be accu- 
mulated. Hence, if we assume that the charter 
and not the contract is to control (which we by no 
means hold), then the question at once arises who 
is to determine what an equitable distribution of 
the surplus is. Or, in other words, the question 
is who is to determine how much of the surplus 
shall be distributed to the policy holders, and how 
much shall be accumulated and retained for the 
security of the society and its members. Mani- 
festly, that question is to be decided by the offi- 
cers and managers of the defendant, who are to 
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exercise their discretion in determining it, having 
in view the present and iuture contingencies vi th 
busimess. in the absence oi any aliegation oi 
wrongdoing or mistake by them, their devermina 
ton Oi the question must De treated as proper, and 
their apportionment oi the surpius is prima facie 
to be regarded as equitabie (Uhiman v. N. Y. Life 
ins. Co., 109 N. Y. 421). 

There is no allegation that the amount of the 
fund held by the deiendant is greater than is re- 
quired by a prudent management to meei the 
possible and probable emergencies oi its business, 
nor that the plaintitt has been inequitably treated 
as between himseii and the deiendants other pol- 
icy holders. Whether the discretion exercised by 
the deiendant’s olicers was or was not equitable 
could not be determined by the court umess an 
accounting by the defendant was had, and aiter a 
full investigation and ascertainment oi the exact 
situation and condition oi its affairs. Coniessedly, 
that was not the purpose oi this action. 

Moreover, when the plaintifi obtained his policy 
he knew, or, at least, couid have easily ascertained, 
what principles and methods the defendant adopted 
in the distribution of its surplus, and that they 
were the same as were employed by all the suc- 
cessiul mutual insurance companies doing business 
in this State. Presumptively, the plaintitt knew 
that the defendant had an undistributed surplus 
amounting to more than $8,000,0cc at the time his 
policy was issued, and that it was an added secur- 
ity thereto. That fact may very well have been an 
inducement to him to take a policy in the defend- 
ant’s company. Thus, it is quite evident, not only 
that the plaintiff knew that the society accumu- 
lated a portion of its surplus each year, but that, 
independently of the provisions of the policy, he 
understood and consented to the principles and 
methods adopted and carried out by the defendant 
in its distribution. 

Furthermore, the facts alleged iail to show that 
the plaintiff was entitled to any portion of the un- 
distributed fund. The substance of his allegations 
as to that fund and its distribution is that, by the 
defendant’s distribution of a portion of its surplus 
in 1895, his proportion of $2,002,954.23 was $328, 
and that, if the fund of $43,277,179 was distributed 
in the same manner, $7,087.38 would be placed to 
the credit of his policy. He, however, fails to 
allege any facts which show that any surplus which 
was not credited to his policy was available for or 
could properly or equitably be thus employed. 
The remaining fund may have equitably belonged 
tu other policy holders who held a different kind 
of policy and who belonged to a separate class, to 
which it was properly dedicated. This fund may 
have been, and doubtless was, necessary to the 
proper security of the various holders of the de- 
fendant’s policies, and to the proper and successful 
transaction of its business. The plaintiff avers no 
facts which disclose that under the provisions of 





ius poucy he acquired any interest in that portion 
Oi the surpius wiaich represented the accumumatiou 
O: a part Ol the deliendants carmings ior iorty 
years, and which remaimed aiter it paid tne plaiu- 
ul the portion which its oilicers had irom time to 
tune Uelermuned as equitably Dveionging to hin 
Seiore the piaintill was entitied to recover he w. 
required to show that under his contract we hau 
some legal utile to or imterest im the iund in tue 
Geiendants possession. fis allegation is that, i 
that iund was divided as an amount in whicn he 
had am ilterest was previously divided, he would 
be entitled to receive the sum mentioned in the 
compiaint. ‘hat allegation in no way shows that 
he had any interest in that iund, or that he was 
entitled to receive irom the deiendant the amount 
ciaimed or any other amount. Lhe requirements 
oi a valid complaint are that it shali contain a pla 
and concise statement oi the iacts which consti- 
tute a cause of action. That requirement has noi 
been iulfilled in this case. As we have already 
seen, the plaintitt has failed to state sutficient tacts 
to disclose that he has any right or interest in the 
iund of which he seeks to recover a part. 

The contract between the parties, the defendant's 
charter and the statute of 1872 are all to the etiec 
that the distribution oi its surplus by the defendant 
was to be based upon principles of equity and con- 
trolled by the discretion of the deiendant’s officers. 
Under the policy it was only the proportion of the 
surplus which equitably belonged te it that was to 
be credited to it and paid to the plaintiff. There- 
fore, before any amount oi the surplus was avaii- 
able as a credit upon the pliaintitf’s policy, the 
proportion which equitably belonged to him, or 
should be credited to his policy, must be ascer- 
tained and determined. Until that was done no 
action at law to recover any portion of it could be 
maintained. Such an ascertainment and deter- 
mination was a condition precedent to the right of 
recovery. It may be that, if the defendant had 
failed or refused to ascertain and distribute the 
proportion of the surplus which equitably be- 
longed to the plaintiff, he could compel it to act 
and determine the amount. Still, until that was 
done, no action at law for its recovery could be 
maintained. 

These considerations render it manifest that 
upon the facts alleged in his complaint the plain- 
tiff is not entitled to recover. Eliminating from it 
the conclusions, inferences and construction of the 
pleader, and considering only the averments of 
fact, it fails to show any right in the plaintiff to 
maintain this action. No facts are alleged which 
show that the plaintiff, under his policy, had any 
actual interest in the fund of which he seeks to 
recover a part. By its terms he possessed no legal 
right to any part of the defendant’s surplus, except 
in that portion which its officers determined to 
distribute among the holders of its policies, and an 
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action at law could not be maintained until that 
cetermination was made. 

It follows that the order and interlocutory judg- 
ment of the Appellate Division reversing the inter- 
terlocutory judgment entered upon a decision 0: 
the Special Term should be reversed, that the in- 
terlocutory judgment of the Special Term should 
be affirmed, with costs to the appellant in all the 
courts, and that the question certified to this cour 
should be answered in the negative. 

All concur, except, VANN, J., not voting. 

Judgment accordingly. 


-_ > 


ARE STATE RULES OF EVIDENCE, OTHER 
THAN STATUTORY, NOT IN CONFLICT 
WITH FEDERAL LEGISLATION, BINDING 
ON FEDERAL COURTS SITTING IN THAT 
STATE? 





ie Federal statutes having possible bearing 
upon the subject are section 721 of the Re- 
vised Statutes, being identical with section 34 of 
the judiciary act of September 24, 1789, hereafter 
quoted; section 858 of those statutes, the quoted 
part of which was enacted July 16, 1862: “ (After 
reciting exceptions) In all other respects the laws 
of the State in which the court is held shall be the 
rules of decision as to the competency of witnesses 
in the courts of the United States in trials at com- 
mon law and in equity and in admiralty; ” section 
914, same statutes, declared in Ex parte Fisk (113 
U. S. 713, 719) to be an enlargement of section 
721, being act of June 1, 1872: “The practice, 
pleadings ard forms and modes of proceeding in 
civil causes, other than equity and admiralty 
causes, in the circuit and district courts, shall con- 
form, as near as may be, to the practice, pleadings 
and forms and modes of proceeding existing at the 
time in like causes in the courts of record of the 
States within which such circuit or district courts 
are held, any rule of court to the contrary notwith- 
standing.” 

The courts of New York had held that the trans- 
fer of negotiable paper in payment of a pre-exist- 
ing debt did not cut off equities. As to whether 
that ruling was conclusive on the Federal courts 
sitting in New York was the question for decision 
in Swift v. Tyson (16 Pet. 1). On page 18, Story. 
J., said: “It is observable that the courts of New 
York do not found their decisions upon this point 
upon any local statute or positive, fixed or ancient 
local usage; but they deduce the doctrine from the 
general principles of commercial law. It is, how- 
ever, contended that the thirty-fourth section of 
the judiciary act of 1789, chapter 20, furnishes a 
rule obligatory upon this court to follow the de- 
cisions of the State tribunals in all cases to which 
they apply. That section provides “that the laws 
of the several States, except where the Constitu- 
tion, treaties or statutes of the United States shall 








otherwise require or provide, shall be regarded as 
rules oi decision in trials at common law, in the 
courts oi the United States in cases where they 
apply.” 

In order to maintain the argument it is essential, 
thereiore, to hold that the word “laws” in this 
section includes within the scope of its meaning 
the decisions of the local tribunals. In the ordi- 
nary use of language it will hardly be contended 
that the decisions of courts constitute laws. They 
are at most only evidence oi what the laws are 
and are not, of themselves, laws. They are oiten 
re-examined, reversed and qualified by the courts 
themselves whenever they are found to be either 
defective or ill-founded, or otherwise incorrect. 
The laws of a State are more usually understood 
to mean the rules and enactments promulgated by 
the legislative authority thereof or long-estab- 
lished local customs having the force of laws. In 
all the various cases which have hitherto come be- 
fore us for decision, this court have uniformly 
supposed that the true interpretation of the thirty- 
jourth section limited its application to State laws 
strictly local; that is to say, to the positive stat- 
utes of the State and the construction thereof 
adopted by the local tribunals, and to rights and 
titles to things having a permanent locality, such 
as the rights and titles to real estate and other 
matters immovable and intra-territorial in their 
nature and character. It has never been supposed 
by us that the section did apply to questions of a 
more general nature, not at all dependent upon 
local statutes or local usages of a fixed and per- 
manent operation, as, for example, to the con- 
struction of ordinary contracts or other written 
instruments, and especially to questions of general 
commercial law, where the State tribunals are 
called upon to perform the like functions as our- 
selves; that is, to ascertain, upon general reason- 
ing and legal analogies what is the true exposition 
of the contract or instrument, or what is the just 
rule furnished by the principles of commercial law 
to govern the case. And we have not now the 
slightest difficulty in holding that this section, 
upon its true intendment and construction, is 
strictly limited to local statutes and local usages 
oi the character before stated, and does not extend 
to contracts and other instruments of a commer- 
cial nature, the true interpretation and effect 
whereof are to be sought, not in the decisions of 
the local tribunals, but in the general principles 
and doctrines of commercial jurisprudence.” 

Although the conclusive character of positive, 
fixed or ancient local usage is in this opinion 
recognized, it is evident that the language used 
clearly excludes judicially declared rules of evi- 
dence. That question, however, was not presented 
by the case, a general proposition in commercial 
law alone being at issue. 

In McNeil v. Holbrook (12 Pet. 84, 89) the 
court, through Taney, C. J., had said of this sec- 
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tion: “ We do not perceive any sufficient reasou 
tor so construing this act of congress as to exciuu 
irom its provisions those statutes of the severai 
Siates which prescribe rules of evidence in civii 
cases, in trials at common law. Indeed, it would 
be difficult to make the laws of a State in relaticu 
to the rights of property the rule of decision .1 
the circuit courts, without associating with them 
the laws of the same State prescribing the rules of 
evidence by which the rights of property must be 
decided. How could the courts of the United 
States decide whether property had been legally 
transferred unless they resorted to the laws of the 
State to ascertain by what evidence the transfer 
must be established? * * * The object of the 
iaw of congress was to make the rules of decisions 
in the courts of the United States the same with 
those of the States, taking care to preserve the 
rights of the United States by the exceptions 
contained in the same section. Justice to the citi- 
zens of the several States required this to be done; 
and the natural import to the words used in the 
act of congress includes the laws in relation to 
evidence as well as the laws in relation to prop- 
erty. We think they are both embraced in it.” 

The question eliciting this language was th. 
applicability of a statute of Georgia making it 
unnecessary to prove the handwriting of an in- 
dorsement on a promissory note as preliminary to 
an offer in evidence. This language was quo 
with approval in Wright v. Bales (2 Black, 535). 

Of this section, in United States v. Reid (12 
How. 361, 363), Taney, C. J., said: “So far as 
concerns the rights of property, it is the only rule 
that could be adopted by the courts of the United 
States and the only one that congress had ‘the 
power to establish. And the section above quoted 
was merely intended to confer on the courts oi 
the United States the jurisdiction necessary to 
enable them to administer the laws of the States.” 

If the office of the Federal court is the adminis- 
tration of the State law; if ‘‘ justice to the citizens 
of the several States” requires identity of evidence 
rules in State and national tribunals exercising 
concurrent jurisdiction; if the power to administer 
State laws was the sole purpose in enactment of 
this section, it would seem that the State rule. 
whatever its source, is binding. 

In Burgess v. Seligman (107 U. S. 20), Bradley, 
J., said: ** The Federal courts have an independent 
jurisdiction in the administration of State laws, co- 
ordinate with and not subordinate to that of the 
State courts, and are bound to exercise their own 
judgment as to the meaning and effect of those 


* * * 


laws. Since the ordinary administration 


of the law is carried on by the State courts, it 
necessarily happens that, by the course of their 
decisions, certain rules are established which be- 
come rules of property and action in the State, 
and have all the effect of law, and which it would 
be wrong to disturb. This is especially true of 





the law of real estate and the construction oi Stat 
consututious and statutes. Such estabiushed rules 
are always regarded by the Federal courts, no less 
than by the State courts themselves, as authorita 
tive declarations of what the law is. But where 
the law has not been thus settled, it is the right 
and duty of the Federal courts to exercise their 
own judgment, as they always do, in reference to 
the doctrines of commercial law and general juris 
prudence.” 

It is clear that to date of this opinion the Fed 
eral tribunals held themselves to be administrator: 
of local law; in the administration of that law to 
be bound by the legislative enactments of the 
State; to be concluded by the judicial construction 
of those statutes by the highest court of such 
State; that at least such rules affecting realty, 


declared by the State tribunals, as became rules oi 


property, were conclusive. But the recognition is 
broader than that, for the opinion speaks of “ rules 
of property and action. Are those rules exhausted 
by the enumeration following that language — an 
enumeration only professing to indicate what it 
would be especially wrong to disturb? 

Ex parte Fisk (113 U. S. 713) presented the 
question as to whether a defendant, after removal 
irom the State court to the Circuit Court of the 
United States, could be compelled to submit to an 
examination before trial, provided for by the 
statute of the State, which examination had been 
commenced before the removal. It was held that 
the power of congress to prescribe rules of evi- 
dence and practice was plenary; that Federal 
legislation had prescribed “oral testimony and 
examination of witnesses in open court” for trials 
at common law, and that such provision was in- 
consistent with the State statute authorizing the 
taking of the defendant’s testimony in advance of 
trial, and therefore that the State statute was with- 
out force after removal. The court, however, said: 
“It has often been decided in this court that in 
actions at law in the courts of the United States 
the rules of evidence and the law of evidence gen- 
erally of the States prevail in those courts.” 

What was meant by this declaration of adoption 
of the rules of evidence and the law of evidence 
generally? Is its scope to be limited to the State 
statutes and to State decisions interpreting them? 

In Bucher v. Railroad (125 U. S. 555), Miller, 
Justice, wrote the prevailing opinion, as he had 
written the opinion in Ex parte Fisk (supra). The 
question was as to whether the settled rule in the 
Supreme Court of Massachusetts that one tor- 
tiously injured while traveling on a Sabbath day, 
not from necessity or charity, could not recover 
from the wrongdoer, was conclusive upon the 
Federal courts sitting in that State. Of section 
721 it is said: “ This statute has been often the 
subject of construction in this court, and its opin- 
ions have not always been expressed in language 
that is entirely harmonious. What are the laws of 
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the several States which are to be regarded as 


rules of decision at common law is a subject 
which has not been ascertained and defined with 
the uniformity and precision desirable in a matter 
of such great importance.” 

It is then pointed out that its application is lim- 
ited to trials at common law; hence excludes 
equity, admiralty and criminal offenses. That it 
includes not only the Constitution and the statutes 
of the State, but the decisions of the highest State 
court as to the validity and meaning of them. 

“It is also well settled that where a course of 
decisions, whether founded upon the statutes or 
not, have become rules of property as laid down 
by the highest courts of the State, by which is 
meant those rules governing the descent, transfer 
or sale of property, and the rules which affect the 
title and possession thereof, they are to be treated 
as laws of that State by the Federal courts. 

The principle also applies to the rules of evidence. 
In Ex parte Fisk (113 U. S. 713, 720) the court 
said: “ It has been often decided in this court that 
in actions at law in the courts of the United States 
the rules of evidence and the law of evidence gen- 
erally of the States prevail in those courts.” 

There are undoubtedly exceptions to the prin- 
ciple that the decisions of the State courts as to 
what are the laws of that State are in all cases 
binding upon the Federal courts. The case ot 
Swift v. Tyson (16 Peter, 1), which has been often 
followed, established the principle that if this court 
took a different view of what the law was im certain 
classes of cases which ought to be governed by the 
general principles of commercial law from the State 
court, it was not bound to follow the latter. 

There is, therefore, a large field of jurisprudence 
left in which the question of how far the decisions 
of State courts constitute the law of those States is 
an embarrassing one. 

There is no common law of the United States, 
and yet the main body of the rights of the people 
of this country rest upon and are governed by 
principles derived from the common law of Eng- 
land and established as the laws of the different 
States. Each State of the Union may have its 
local usages, customs and common law. 

When, therefore, in an ordinary trial in an action 
at law we speak of the common law, we refer to 
the law of the State as it has been adopted by 
statute or recognized by the courts as the founda- 
tion of legal rights. 

It may be said generally that wherever these 
decisions of the State courts relate to some law 
of a local character which may have become estab- 
lished by those courts, that the decisions upon the 
subject are usually conclusive where such local 
laws or customs have been established by repeated 
decisions of the highest courts of the State, it be- 
comes also the law governing the courts of the 
United States sitting in that State.” 

Accordingly Bucher, an interstate passenger 








traveling through the State of Massachusetts on a 
Sunday, was denied redress because of the re- 
peated decisions of the Massachusetts court that 
because of such disregard of the Sabbath he should 
be outlawed. 

From this elaborately considered case we learn, 
first, that the laws of the State include the common 
law, and under section 721 all State laws are bind- 
ing on the Federal tribunals. Second, that while 
in all cases the decisions as to what the laws of 
that State are do not conclude the Federal courts, 
yet such is the rule and their inconclusiveness, the 
exception. Now, the burden of establishing an 
exception is upon him who asserts its existence. 
Where is the authority for the exclusion of the 
judicially made State rules of evidence? Third, 
that “a course of decisions, whether founded upon 
statutes or not,” which have become rules of prop- 
erty, are conclusive. “ The principle also applies 
to the rules of evidence.” What principle? 
Clearly the last above announced; that is, a course 
of decisions establishing evidentiary rules, whether 
those decisions are founded on statutes or not, 
“are to be treated as laws of that State”’ by the 
Federal courts. Other construction, it is believed, 
renders the above quoted language meaningless. 
It is in light of this construction that the quoted 
extract from Ex parte Fisk should be read. The 
opinion makes this clearer by citation of Wilcox 
v. Hunt (13 Peters, 378), in which the court below 
had permitted secondary evidence to prove the 
signatures to a contract. It was there said: “ The 
court admitted the evidence upon the ground that 
as the deed was executed in the State of New 
York it was fairly presumable that the subscribing 
witnesses resided there; and which was a sufficient 
reason for letting in secondary evidence to prove 
the execution of the deed. When a contract is 
proved to have been made out of the State of 
Louisiana, having subscribing witnesses to it, the 
State courts presume that the witnesses reside at 
the place where the contract is made, and are not 
subject to the process of the court. They there- 
fore allow secondary evidence to prove execution 
of the contract. This being the settled doctrine of 
the Supreme Court of Louisiana, the court below 
very properly permitted the evidence to go to the 
jury.” 

In United States v. Reed (12th Howard, 361, 366) 
it was said by Taney, C. J.: “The law of evidence in 
this country, like our other laws, being founded on 
the ancient common law of England, the decision 
oi its courts show what is our own law on the 
subject where it has not been changed by statute 
or usage.’ Now there is no national common law. 
The Federal circuit courts are primarily intended 
to administer State laws. The usage then, effec- 
tive as a statute, that modifies the English com- 
mon-law rules of evidence, must be that of the 
State courts. Then that usage is the law of the 
State, and must be followed. 
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the State rules of evidence, whatever their origin, 
relative to such property is within the principle. 
‘The Bucher case establishes that decisions of the 
State courts relating to a law of local character, if 
repeatedly declared, and thus established, must be 
treated as authoritatively declaring the law, and 
thus are conclusive upon the Federal tribunals. 
This principle was again announced in Detroit v. 
Osborne (135 U. S. 492), where it is declared that 
the Bucher case was determined by that court 
against its own judgment, and that following that 
principle, against its own convictions, it must deny 
the right of a citizen of Ohio to recover for in- 
juries resulting from a defective sidewalk, the 
Michigan court having, against the clear weight of 
authority and reason, held municipalities not liable 
in such case. 


Now, by what rules of evidence are these local 
laws to be applied? It is settled that the State 
rules of evidence, whatever their origin, must be 
applied to trials relating to realty. It is said that 
in no other way can the laws of the State be ad- 
ministered. The reasoning is equally conclusive as 
applied to other local laws. But where is author- 
ity found for the proposition that the rules of evi- 
dence in common-law actions in the circuit courts 
of the United States vary with the character of the 
case on trial? Remembering that the circuit courts 
were organized to administer the local laws, and 
that the State rules of evidence, judgment or stat- 
utory, were designed for the conduct of trials 
under those laws, is it not clear that rules of evi- 
dence are local laws within the meaning of the 
Federal cases? 


In Hinds v. Keith (13 U. S. App. 222,6 C. C. A. 
231, 57 Fed. 10) the grantee in an alleged fraudu- 
lent conveyance was permitted, over objection, to 
testify that he acted in good faith and honesty in 
making the purchases from his grantor, and had 
no purpose to aid him in defrauding his creditors. 
Without doubt, as an original proposition, the 
Circuit Court was right, and its ruling is sustained 
by the clear weight of authority. The Court of 
Appeals said: ‘“ The courts of many of the States 
have held that in cases in which knowledge, mo- 
tive or intent may be imputed to parties by circum- 
stantial evidence, they are permitted to testify 
directly as to the existence of such motive or 
intent, and the ruling of the court below was in 
harmony with these decisions. But we think the 
sounder principle and the better rule is to exclude 
such evidence. The Supreme Court of Alabama 
has declared that the rule is well settled in that 
State that a ‘party certifying for himself should not 
be permitted to state the motive or intention with 
which he did an act; that such motive or intention 
is an inferential fact to be drawn by the jury from 
proven attendant facts and circumstances’ (citing 
Ala. cases). In actions at law in the courts of the 





. | . . - e ] 
We have seen that not only rules of property, | Lnited States the rules of evidence and the law 
statutory or court declared, are conclusive, but that | 








ol evidence generally of the State within which 
such courts are heia, prevail. (Kev. St. § 721; 
Connecticut Mutual Liie Ins. Co. v. Union Trus: 
Co., 112 U. S. 250; Ex parte Fisk, 113 U. S. 720.) ” 

‘Lhe insurance company case cited involved the 
question as to whether a New York statute pre- 
scribing the competency oi evidence controlled; 
hence was not strictly in point, but it was there 
said: “ Since it was for that State to determine the 
rules ol evidence to be observed in the courts oi 
her own creation, the only question is whether th: 
Circuit Court of the United States is required by 
the statutes governing its proceedings to enforce 


the provisions of the New York Code. This ques 
tion must be answered in the affirmative.” 
It may be fairly claimed that this language 


recognizes the rules of evidence as local laws; in 
which case the language is as applicable to the 
judge-made law as to the statutory rule. 

It will be observed that the Bucher case was not 
considered by the Court of Appeals in determining 
the Hinds case. 

In Union Pacific Ry. Co. v. Yates (49 U. S. 
App. 241, 25 C. C. A. 103, 79 Fed. 584), medical 
books, over objection, had been read to the jury 
as independent evidence of the facts therein stated. 
The lowa courts had then held such evidence com- 
peient for forty-eight years. The court said: * We 
concede it to be the law that the Federal courts 
sitting within a State must eniorce the provisions 
of a local statute prescribing rules of evidence, 
unless the local statute is in conflict with some 
law of the United States regulating the same sub- 
ject. But the decisions of the courts of a State 
construing common-law rules of evidence are not 
obligatory on the Federal courts. Such decisions 
are merely persuasive authority, and while the 
Federal courts will follow them when the question 
at issue is balanced with doubt, yet they will not 
be governed by such decisions when they appear 
to be at variance with the great weight of author- 
ity.” 

The position taken, as shown not only by the 
language quoted, but by the authorities cited, was 
that rules of evidence were included in the field of 
general rather than of local law. 

Ex parte Fisk, Bucher v. Railroad and the 
Hinds case were before the court. 

In Stewart v. Morris (88 Fed. 461; on rehearing, 
89 Fed. 290), the question was as to whether a 
memorandum was admissible in evidence. Woods, 
J., on rehearing, said: “ That the Federal courts 
sitting in a State will follow the decisions of the 
highest courts of the State concerning the rules of 
evidence has been more than once explicitly af- 
firmed by the Supreme Court. In Ex parte Fisk 


(113 U. S. 113), after quoting section 914 of the 
Revised Statutes, that court said: ‘In addition to 
this, it has been often decided in this court that in 
actions at law in the courts of the United States 
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rules of evidence and the law of evidence 
generally of the States prevail in those courts.’ 
This is quoted and reaffirmed in Bucher v. Rail- 
road Co. (125 U. S. 555, 583), where, after stating 
other respects in which the local 


the 


the law of the State by the Federal courts, the 
court says: ‘ The principle also applies to the rules 
of evidence. While it is true, as stated in the 
petition, that the opinion in City of Chicago v. 
Baker (30 C. C. A. 364, 86 Fed. 753) is destitute of 
any language to support the proposition’ to which 
it was cited, the force of the decision in that direc- 
tion is not less clear than if expressed. The ques- 
tion was whether there had been error in the 
admission of evidence. By the decisions of New 
York there had been, but it was insisted that in 
Illinois a different rule prevailed, and on the as- 
sumption that the rule in Illinois was controlling, 
the decisions in that State alone were examined 
and the conclusion declared accordingly. Our 
ruling upon the point is in harmony with the 
decision of the Court of Appeals for the Fifth Cir- 
cuit in Hinds v. Keith (13 U. S. App. 222); and 
while there is a decision to the contrary in the 
Eighth Circuit in Railway Co. v. Yates (49 U. S. 
App. 241) the citations on which it was based seem 
not to be in point, because the questions decided 
were questions of ultimate right. and no rule of 
evidence by which the right might be established 
was considered. The cases referred to are Bur- 
sess v. Seligman (107 U. S. 20), Railroad Co. v. 
Raugh (149 U. S. 368), Ryan v. Staples (40 U. S. 
App. 427). Railroad Co. v. Hogan (27 U. S. App. 
184).” 

It thus appears that while in the vast territory 
embraced in the Fifth and Seventh Circuits the 
State rules of evidence are controlling. in the 
immense Eighth Circuit they are followed only if 
in accord with the judge’s sense of what the law 
ought to be. In the latter circuit it is assumed to 
be so clear as to foreclose discussion that evidence 
is not local law. If that is true the Fifth and Sev- 
enth Circuits are following error and not the law. 

James McCape. 

Omana, NEs., Nov., 1800. 


—— . 


WEBSTER’S INTERNATIONAL 
DICTIONARY. 

HERE aare dictionaries and dictionaries — no 
lack of them, surely — but there is one above 

all others, perhaps, which has best stood the test 
of time, use and criticism; that one is Webster’s 
Unabridged, of which the International is a com- 
plete and thorough revision by a large corps of 
specialists especially selected for the important 
work. It has been said, truly, that the four char- 
acteristics a good dictionary should possess are 


decisions, | 
! 
‘ whether founded on statute or not,’ are treated as 





| to readily ascertain the pronunciation, to learn 


what the word means, and to trace the growth of 
the word. All of these qualities, in a high degree, 
are possessed by Webster’s International Diction- 
iry. One cannot turn to its pages without marvel- 
ing at the results achieved in accuracy, compre- 
hensiveness and variety of contents. And besides 
being complete and up to date, it is thoroughly 
\merican. To every searcher for information it 
will surely prove a friend indeed. To commend 
such a work at the present time would seem to be 
almost like refining gold; nevertheless we will give 
for the benefit of those who are not well informed 
on the subject the following facts: It is used as the 
standard by the Supreme Court of the United 
States and by nearly all of the Federal and State 
courts; it is the standard in the United States gov- 
ernment printing office in Washington, and in the 
executive departments generally: the school-books 
of the country are based upon it; it has been 
adopted by the English government as the stand- 
ard in the postal telegraph department of the 
United Kingdom; it is used as the standard by the 
vast majority of the newspapers; it has wider ac- 
ceptance and is more generally adopted in actual 
use as a standard authority than anv other lexicon 
in the world. In the opinion of thousands upon 
thousands of persons competent to judge. Web- 
ster’s is for all ordinary purposes the best diction- 
ary in the world. The publishers are the G. & C. 
Merriam Company, Springfield, Mass. 


Legal Laughs. 


The fact that the word “curator” is usually 
pronounced in Scotland with the accent on the 
first syllable, while in England the word is in- 
variably pronounced “ curator,” recalls one of the 
happiest of the witty repartees of Henry Erskine. 
whose brilliancy of intellect and amiability of dis- 
position won him the esteem of all classes in Scot- 
land, from the highest to the lowest. Arguing ina 
Scotch appeal before the house of lords, he had 
occasion to use the word “ curator’”’ several times, 
and on each occasion he gave it the pronunciation 
habitual in the parliament house, viz., “ curator.” 
Ore of the peers, unable to stand this any longer. 
at last said: “ Mr. Erskine, we are in the habit in 
this country of saying ‘curator,’ following the 
analogy of the Latin language, in which. as you 
are aware, the penultimate syllable is long.” “T 
thank your lordship.” was Mr. Erskine’s instant 
reply: “we are weak enough in Seotland to think 
that in pronouncing the word ‘ curator’ we follow 
the analogy of the English language: but I need 
scarcely say that I bow with pleasure to the opin- 
ion of so learned a ‘senator’ and so good an 


that it should be very easy to find the word wanted, ; ‘ orator’ as your lordship.” 
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Legal Botes. 


Edward H. Fry, a Boston public reader, re- 
ceived an injunction from the publishers who hold 
the copyright on the book “ David Harum,” re- 
straining him from reciting parts of that book. 
Mr. Fry had been advertised to read from “ David 
Harum” at an entertainment in Seneca Falls, and 
was compelled to substitute something else for his 
program. At the conclusion, however, he invited 
all in the house to remain as his guests and gave 
the forbidden reading. He will investigate his 
rights in the matter. 


The South Carolina law allowing damages to the 
heirs of persons lynched has been proved incapable 
of enforcement in the only test case tried under it. 
According to the law damages were to be assessed 
against the county in which the lynching occurred, 
and that two juries should have refused to find for 
the plaintiff in this case, although clearest evidence 
of the lynching was given, is proof enough that 
public opinion in that State is not yet ripe for the 
change. This was expected in cases of its first 
application, but there is hope yet for good results. 
The law, being restricted to a suit for damages 
against counties, will at least be enforced where 
local opinion is strong enough in its favor, and in 
this way public approval of it may grow steadily. 
Apparently nothing can be done where juries 
refuse to support it and where a new trial granted 
only repeats the verdict of the first. —- New York 
Evening Post. 


> 


English Hotes. 

The death is announced of the Right Hon. John 
Monroe, ex-judge of the Land Judges’ Court in 
Treland, who retired from the bench several years 
ago in consequence of failing health. Since then 
he had resided at Bartra Dalkey, county Dublin. 


Dr. James Colquhoun, solicitor, of Glasgow, and 
ex-treasurer of the city, who had pleaded guilty to 
a charge of embezzling over £50,000, the money 
cf clients, was brought up for judgment before 
the High Court of Justiciary in Edinburgh, and 
sentenced to five years’ penal servitude. 


The award in the Venezuela arbitration, 
the Solicitors’ Journal, is peculiarly satisfactory in 
that it is, for the first time in the history of such 
proceedings, unanimous; and we fail to under- 
stand the complaint, stated to have been made in 
some quarters, that it is in the nature of a com- 
promise. The decision of an international board 
of arbitrators, like many verdicts of juries, must in 


Says 





the nature of things be a matter of give and take | 


between the arbitrators. There is no umpire, and 
the representatives of the powers concerned 
naturally adopt conflicting views of the evidence. 
To our minds the facts that, notwithstanding this 


| 


circumstance, the arbitrators were unanimous, and 
that the rules of procedure laid down and adhered 
to throughout have worked successfully, are very 
encouraging as regards the future adoption of this 
method of settling international disputes. But i: 
must always be borne in mind that the decision: 
cf tribunals constituted like that which sat at Paris 
will not proceed on the strict legal rights of th 
powers concerned, but on a sort of diplomatic 
compromise. This is hardly a matter to be re 
gretted, as it is likely to render the power which 
substantially loses less dissatisfied with the d« 
cision. 


Aew Books and Rew Editions. 


Abraham Lincoln; the Man of the People. By 
Norman Hapgood, author of “ Literary 
Statesmen,” “ A Life of Daniel Webster,” etc 
New York: The Macmillan Co., 1899. 


Abraham Lincoln, who is said to have refused 
to read a life of Burke because he believed that 
bicgraphies were indiscriminate eulogies, has 
never lacked either biographies or eulogies. Some 
writers have sought to make him out a paragon of 
virtue; others have pictured him as coarse, un- 
couth and more fond of ribald jesting than of any- 
thing really intellectual or elevating. Probably he 
was neither. Rather was he a man of the people: 
of large heart and noble impulses, a self-made 
man, of little or no early educational advantages. 
one of nature’s noblemen, a diamond in the rough. 
a native product of the soil, a typical American 
Mr. Hapgood attempts neither to omit what 
is not pretty, nor to “improve the rugged 
and homely face with a touch of rouge or 
magnesia.” Rather does he endeavor to 
paint him as he was, conscious that he would 
still be great. nobler than ever, because more rea’. 
Mr. Hapgood follows the real Lincoln from the 
prairie cabin to the White House, from the village 
girls and the tavern stories to Gettysburg and the 
second inaugural. He does not attempt to give a 
history of the Civil War, or to spin out labored 
arguments on emancipation or reconstruction; he 
presents “a personal history of Abraham Lincoln 
as it appears to one of his countrymen.” Recog- 
nizing that an anecdote often gives a better insight 
into the character of a great man than pages of 
description, he has plentifully interspersed these 
throughout his pages, admitting, however, only 
those of whose authenticity he became fully con- 
vinced after investigation. Mr. Hapgood’s style 
of composition is attractive, never pedantic or 
studied, and the narrative flows easily and natur- 
ally, never losing interest. Tawyers will be cer- 
tain to peruse with particular pleasure the chapter 
entitled “ Lincoln as a Lawyer.” The author truly 
says that “with an earnest, honest and simple 


mind, and little aptitude for technicalities, his 
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strength naturally lay in cases where the funda- 
mental right was clear.” In these he was invin- 
cible; his power over a jury was marvelous. That 
he was exceedingly conscientious is beyond all 
doubt. After he had won in the prosecution of 
a murder trial he was for a long time haunted by 
a bare doubt of the prisoner’s sanity. At another 
time he induced his young friend Lamon, when 
they had been retained in the same case, to return 
part of a joint fee agreed upon in advance, because 
he thought afterward that it was excessive. At the 
same time he was not above provocation. When 
the Illinois Central Railroad contested a bill of 
$2,000, Lincoln sued for $5,000, and got it. His 
magnanimity is shown by the fact that while Ed- 
win M. Stanton more than once treated him with 
rude contempt in court and out, referring to him 
as “the apparition from Illinois,” Lincoln five 
vears later made him his secretary of war. The 
volume is rendered additionally attractive by the 
presence of several excellent portraits, and a fac 
simile of Lincoln’s autobiography taken by per- 
mission from the copyrighted reproduction of the 
original now in the possession of Mrs. Jesse W. 
Fell. 


A Treatise on Criminal Pleading and Practice. 
By Joseph Henry Beale, Jr. Boston: Little, 
Brown & Co., 1890. 


This work is one of the well-known and popular 
Student Series. Its author, Joseph Henry Beale. 
Tr.. is professor of law in Harvard University. 
His aim in writing this treatise has been to pro- 
duce a work which, while a guide to practice, 
should also contain such a statement of general 
principles as the student would need in order to be 
well grounded. Of course, merely local details of 
practice, which every lawyer must learn from the 
reports of his own State, from books of local prac- 
tice and particularly from actual experience in 
court, have found no place in this work. The cita- 
tions accompanying and supplementing the text 
are ample, having been drawn from England, from 
the Federal courts and from every State and terri- 
tory of the Union. The author’s style is admirably 
clear, concise and direct, and the statements of 
principles, so far as we have examined them. 
admirable. To the student especially this work 
ought to prove invaluable. 


The Law Relating to the Custody of Infants. By 
Lewis Hochheimer, of the Baltimore ‘Bar. 
Third Edition. Baltimore: Harold B. Scrim- 
ger, 1890. 


The issuance of this, the third edition of Mr. 
Hochheimer’s admirable little work on the Cus- 
tody of Infants, is the best proof of its value to the 
profession. Considerable new matter has been 
added upon points of interest and importance, and 








the appendix has been revised and enlarged with 
a view to furnishing a complete collection of forms 
and precedents applicable to every variety of case 
at law or in equity. As in the former editions, 
accuracy and thoroughness, together with con- 
densed form of statement, have been aimed at, and 
with gratifying success, making the work more 
than ever valuable to the profession. 


Chaplin on the Law of Landlord and Tenant as 
It Exists in the State of New York; including 
Summary Proceedings to Recover Possession 
of Real Property. By Stewart Chaplin, of the 
New York Bar. New York: Baker, Voorhis 
& Co., 1899. 


Mr. Chaplin, the well-known author of “ Express 
Trusts and Powers,” “ The Law of Wills,” etc., in 
this work has sought to prepare a treatise for the 
use of New York practitioners, embodying the 
law on the subject of Landlord and Tenant as it 
exists to-day. To this end he has made careful 
original examination of the authorities, including 
those in other States and in England which have 
direct practical value in New York, thus enabling 
the subject to be presented in one moderate-sized 
volume, in clear and practical form, arranged and 
classified in 47 chapters and nearly 700 sections, 
with full references to the decided cases. The 
author has given especial attention to an orderly 
and exhaustive treatment of the subject of Sum- 
mary Proceedings to dispossess tenants. The 
work is rendered additionally valuable and practi- 
cal by the presentation of a full collection of forms 
and a table of cases covering more than 3,000 de- 
cisions and an elaborate index. It is, in our judg- 
ment, one of the most practical works on the 
subject issued. 


BOOKS AND PAMPHLETS RECEIVED. 


Proceedings of the Second Annual Meeting of 
the Colorado Bar Association, held at Colorado 
Springs, Colo., July 6th and 7th, 1890. 


NOVEMBER MAGAZINES. 


Harper’s Magazine offers in its November issue 


an unusually attractive table of contents. The 
number opens with an eminently fair portrayal of 
“ Boston at the Century’s End,” by Sylvester Bax- 
ter, whose pen has been ably supplemented by the 
pencils of W. A. Rogers. Clifford Carleton and 
numerous other artists. Remoter regions are de- 
picted by Sir Martin Conway, who gives the 
while “Climbing Mount 
Sorata,” and by Julian Ralph, who in his paper on 


details of experiences 
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“India’s Threshold” has been signally successful 
in imparting a characteristic exotic flavor to his 
descriptions. The Hon. John Barrett, whose 
volume upon Admiral Dewey has entitled him to 
be regarded as an authority on matters pertaining 
to the Philippines, is represented by a paper on 
“America in the Pacific and the Far East,” and 
Archibald R. Colquhoun contributes the first in- 
stalment of a series of important articles upon 
Siberia. Mr. Marriott Watson’s “Princess Xenia ” 
is brought to a close, and there are enjoyable short 
stories by Ada C. Sweet, Katharine S. Maquoid 
and Marie Van Vorst, besides the fourth of 
Stephen Crane’s inimitable “ Whilomville Stories,” 
under the specific title, “ Showin’ Off.” 


Cecil Rhodes, the man who has done more than 
any other Englishman to give the English-speak- 
ing race a foothold in South Africa, and hence is 
indirectly, if not directly, responsible for the differ- 
ences between the British government and Presi- 
dent Kriiger that have culminated in war, is the 
subject of an elaborate character sketch by Mr 
W. T. Stead in the American Monthly Review of 
Reviews for November. Mr. Stead was the orig- 
inal “discoverer” of Mr. Rhodes, and has for 
many years been on terms of intimacy with the 
millionaire-statesman. Mr. Frederick W. Holls 
who did so much at The Hague to give credit and 
effect to the work of the American delegation at 
the peace conference last summer. contributes a 
carefully prepared paner on “The Results of the 
Peace Conference in Their Relation to the Monroe 
Doctrine.” Mr. Holls clearly that the 
declaration of the American commissioners on 
Tuly 25 was the most emphatic expression of the 
Monroe Doctrine ever made before the renresenta- 
tives of the great powers. He also shows the 
groundlessness of the fears expressed in certain 
quarters as to the danger to American interests 
likely to result from our participation in the con- 
ference. President Schurman’s thoughtful address 
to the Cornell students on “ The Problem of Ter- 
ritorial Expansion” appears in a_ revised and 
authorized form. President Schurman’s position 
as chairman of the Philippine commission just 
about to meet in Washington gives snecial im- 
portance to his expressed opinions on this subject. 


shows 


The November number of The North American 
Review is a significant proof that the standpoint 
occupied by the new editor in his direction of this 
great magazine commands a marvelously wide 
range of the world’s living interests. and. more- 
over, that he possesses apparently tunlimited facil- 
ities for securing the services of those who are. 
and who are known to be. best qualified to discuss 
those interests in an enlightening and authoritative 
way. The contributors are of diverse nationalities, 





American, British, French, Russian, Roumanian. 
while they include many personages of the highest 
distinction, such as the Queen of Roumania, a 
member of the British house of peers, the leader 
of the house of commons, two members of the 
late conference at The Hague, the director of the 
Comédie Frangaise, and others. The number 
opens with a collection of exquisite poems by W 
E. Henley, one of the best known of living Eng- 
lish writers. The collection is entitled “ Hawthorn 
and Lavender,” and comprises songs and mad- 
rigals, to the number of twenty-five, mainly in- 
spired by the glooms and the glories of the 
English sky and sea and landscape as the season 
passes from the bleakness and bareness of Febru 
ary to the warmth and autumnal beauty of August 
“Tnternational Arbitration” is discussed by F. 4 
Martens, who presided over the Anglo-Venezuelan 
court of arbitration, and by Seth Low, president of 
Columbia University, the former showing the 
measure in which the proposals originally made hy 
the Russian government were adopted by the 
peace conference at The Hague in the arbitration 
convention finally signed by the delegates of the 
powers represented there: and the latter explain 
ing the attitude of the American delegation to the 
various questions which were presented to the 
consideration of the conference. Bernard Lazare 
contributes a brilliant article. entitled “ France at 
the Parting of the Ways.” Frank D. Pavey dis- 
cusses the announced intention of the United 
States government to pursue “ The ‘Open Door’ 
Policy in the Philippines,” and advances argu- 
ments, based upon executive and judicial decisions, 
to show that this intention cannot be carried out 
without a violation of the Constitution. Jules 
Claretie offers a most entertaining account of 
“The Dramatic Festivals of Orange,” at which 
some of the best modern plays are represented on 
the ancient stage of the lately renovated Roman 
theater. Prof. Joseph F. Johnson, of the Univer- 
sity of Pennsylvania, answering the question, “Ts 
Civil Service Reform in Peril?” maintains that the 
president was right in his recent removal of a 
number of offices from the civil service list 
“Food which Fails to Feed” is the title of a 
paper by Louis Windmiiller, in which he points 
out the injury done by errors in diet, and espe- 
cially by adulteration of food and drink. “ Car- 
men Sylva,” the queen of Roumania. tells “The 
Story of a Helpful Queen,” a beautiful allegory. 
the aim of which is to suggest that sorrow and 
suffering serve a wise and necessary purpose in the 
world. Claude Phillips continues his delightful 
description of “ The Picture Gallery of the Hermi- 
tage.” The Earl of Portsmouth and the Rt. Hon 
Arthur J. Balfour deal with “The Anglican 
Church Crisis.” 








